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1 BUNMI AWONIYI CFLS* (SBN: 154183) 
Certified Family Law Specialist* 

2 LAW OFFICES OF BUNMI AWONIYI, A PC 
1610 Executive Coon 

3 Sacramento, CA 95864 
Telephone (916) 925-9180 

4 Facsimile (916) 925-9182 

5 Attorney for Petitioner, LAUREL N. ROST 
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF PLACER 

11 In Re Guardianship of: ) 
) 
) 
) 
) 
) 
) 
) 

Case No. SPR-0006572 

12 HAILEY NICOLE ROST, Minor REBUTIAL POINTS & AUTHORITIES 
IN SUPPORT OF PETITIONER 

13 
Date: 071l7/l012 

14 Time: 8:30 a.m. 
Dept: 3 

15 

16 COMES NOW attorney BUNMI AWONIYI for Petitioner, LAUREL N. ROST, and submits 

17 to the Court the following Rebuttal Points and Authorities, in response to the Respondent's 

18 Memorandum of Points and Authorities that were filed on May 30,2012. 
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I. 

2. 

I. SUMMARY OF FACTS & PROCEDURAL IDSTORY 

The undersigned counsel understands that this case is difficult. It is difficult for both parties, 

but it is respectfully submitted that this court should not look at the interest of Respondent 

(hereinafter, "father") or Petitioner at this time, but is required to look at the best interest of 

the child. There is a child who is innocent and has been caught in the middle of this process. 

She is now 2 ~years of age and has spent her entire life in the care of Petitioner since birth, 

whether rightfully or wrongfully so. 

For the court's information, under separate cover and filed simultaneously herewith is a 

motion requesting attorney fees, sanctions and injunctive relief pertaining to the unlawful 

recording of this court's proceedings and the publication of the recordings on the public 
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social media web sites as well as the publication and posting of father's Memorandum of 

Points and Authorities on father's counsel's facebook page. Since a motion for this relief is 

not currently pending before the court, this motion is being filed in order to get the court's 

· intervention and directive in regards to the relief sought thereunder. It is referenced herein 

because it is clear that father and his counsel are seeking to sensationalize and inflame 

emotions in what should be confidential proceedings. The general tone of father's 

Memorandum of Points and Authorities was personally attacking, there was excessive 

posturing, there was suggestion that the undersigned counsel was misleading the court and 

manipulating facts or law, and it referred to the Petitioner in inflamatory and derogatory 

terms, which are totally inappropriate for these proceedings. 

This matter came on for regular hearing on Petitioner's application for guardianship on June 

1, 2012 at 8:30 a.m. in Department 3 of the Placer County Superior Court Petitioner and her 

counsel only having received father's Memorandum of Points and Authorities the day before 

the hearing on May 31, 2012, was given leave to file this Rebuttal Points and Authorities by 

June 15, 2012. 

The court granted a continuance of the matter in view of (1) the late responsive filing of the 

father (his Memorandum ofPoints and Authorities filed on May 30, 2012, and personally 

served on the undersigned counsel on May 31, 2012), (2) the fact that the remitter on appeal 

was not due to be submitted until June 25, 2012, regarding the adoption case and the 

termination of father's parental rights, and (3) for the judicial officer who would be assigned 

the guardianship case to coordinate with the judicial officer who would receive the adoption 

case on remitter and determine how the two cases would be handled thereafter. The Court 

indicated that for judicial efficiency and judicial economy that the two cases would likely be 

heard by one judicial officer as the two cases involved the same underlying facts and 

circumstances. An assignment or determination had not been made at that 1i.me. 

Based on the above, the court determined not to make any substantial orders relating to (I) 

Petitioner's application for general guardianship, or (2) relief as requested by father in his 

Memorandum of Points and Authorities. The court directed the undersigned counsel to 
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submit a Rebuttal Memorandum of Points and Authorities by June 15, 2012. 

The court is respectfully referred to the original petition and application for guardianship 

filed by Petitioner on April30, 2012, the Points and Authorities in Support ofPetitionerthat 

were filed on May 23,2012, and the appellate decision flied in the Court of Appeal, Third 

District on April24, 2012, which was certified for partial publication. A copy of the 

Appellate Decision has been attached to father's Memozandum of Points and Authorities 

filed May 30,2012 as Exhibit A. 

It is respectfully submitted that the detennina1ion this court is to make in terms of where this 

case goes next is more fully set forth in the Court of Appeals decision of April24, 2012. The 

Court of Appeals set out a clear road map for how this case is to proceed once the case is 

remanded to the lower court. 

A. Summary of Baclqvound Circumstances Reeardin& 
the Adoption Case & Termination of Father's Parental Ri&hts 

Both parties had retained different attorneys for the trial on the adoption and termination of 

parental rights case. The undersigned attorney only entered into the adoption case posttrial, 

:gter the statement of decision had been received following the trial. Mr. Gerald Singer 

represented father during the termination of parental rights trial and substituted out of the 

case thereafter in or about December 2010. 

The trial court found unfitness based on the wrong legal standard, and it changed posttrial 

when both parties retained new counsel and brought to the attention of the court that the 

wrong legal standard was being used. The trial court attempted to correct itself, but as the 

appellate court pointed out, it failed to articulate and apply the correct legal standard 

determining parental unfitness. (Appellate Decision of April24, 2012 at p. 29) 

The court of appeal determined that the trial court utilized the incorrect legal standard to 

determine that father was unfit after finding that father was a Kelsey S. father. The court 

during the trial relied upon an analysis pursuant to Family Code Section 3041. The trial court 

found that by clear and convincing evidence that living with father would cause actual harm 

or detriment to the child. (Appellate Decision at p. 27) In terminating father's parental rights, 
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the court found, "It being shown by clear and convincing evidence, that placing the minor 

child with father would be detrimental to the minor child and it is in her best interest to 

tenninate father's parental rights." (Appellate Decision at p. 27) 

The correct legal standing for whether father is statutorily unfit in a termination of parental 

rights determination is pursuant to Family Code Sections 7820 -7829. (Appellate Decision at 

p. 27; See further Kelsey S., 1 Cal4111 at pp. 850-851) By failing to rely upon the correct 

statutory framework, the trial court committed reversable error. (Appellate Decision at p. 28) 

Both attorneys posttrial (Attorney Bunmi Awoniyi for Laurel Rost, and Public Defender Ken 

Hahus for Anthony Lingle) attempted to direct the trial court as to the correct legal standard. 

The court is respectfully requested to take judicial notice of the undersigned attorney's 

posttrial brief filed on AprilS, 2011, p. IS, lines 2- 13, attached hereto as EXHIBIT A. It is 

respectfully requested that this EXHIBIT A be placed in the sealed portion of the Court's i.le. 

The trial court did not rule that the guardianship could not go forward. The undersigned 

counsel stated in her posttrial brief of AprilS, 2011, that the section 3041 grounds are more 

appropriately the legal basis for determining a guardianship and that if fitness is the issue in a 

termination of parental rights, and the two cases are distinctly separate, then the court should 

be looking at the procedures set forth under Family Code Sections 7800 et. seq. (See pp. 14-

15, lines 19-23 ofPetitioner's Posttrial Brief, filed AprilS, 2011). The grounds set forth in 

declaring a child free from parental control do not address detriment and do not address the 

circumstances in the prospective parents' home. In father's trial brief, he embraced the 3041 

detriment standard, but it was when his new attorney entered the case that he realized that the 

court should not be relying on the 3041 grounds. (Appellate Decision at pp. 28-29) Father 

wanted to move back from that based on the changes that were taking place in the 

prospective adoptive household and that is where the Petitioner argued on appeal the doctrine 

of invited error. 

In its decision, the Appellate Court stated, "While the trial court removed references to 

section 3041 and struck its reliance on the stability of the prospective adoptive home from 

both its posttrial order and judgment, it failed to articulate and apply the correct standard for 
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2. 

determining parental unfitness in its judgment." (Appellate Decision at p. 29) Further, 

"Having applied the wrong legal standard, the trial court abused its discretion in terminating 

father's parental rights." (Appellate Decision at p. 30) The Appellate Court found that its 

review of the record did not demonstrate any evidence before the trial court to find parental 

unfi1ness pursuant to Family Code Section 7822 et seq. (Appellate Decision at p. 33) 

I. LAW & ARGUMENT 

A. It is Appropriate for an Attorney to Sip a Points and Authorities, and by Sienin& Such 
Document the Attorney Does Not Interject Herself into the Pleadinp as Contended by 

Respondent. 

Father in his Points and Authorities filed May 30, 2012, contends that the undersigned 

attorney improperly interjects herself in these proceedings by offering to testify to the court 

It is respectfully submitted that in preparing and submitting points and authorities, an attorney 

does not interject herself into the proceedings. Points and authorities are distinct from a 

factual declaration and should be submitted by the attorney of record as it contains a 

discussion of the legal analysis being offered in the case. Pursuant to California Rules of 

Court Section 313(b ), the contents of a memorandum of points and authorities shall contain a 

statement of facts, a concise statement of the law, evidence and arguments relied on, and 

discussion of the statutes, cases and textbooks cited in support of the position advanced. 

Here, the undersigned attorney summarized the facts at the beginning of her points and 

authorities filed May 23,2012, but she did not declare under penalty of perjury to those facts. 

B. The Guardianship Application Is Timely and Is Not Res Judicata. 

Father seeks affirmative relief in responsive pleadings without there being a notice of motion 

before the Court. The only motion currently pending before the court as regards custody is the 

application and petition that has been filed by Petitioner for an award of guardianship, and 

that request is consistent with the Appellant Court directive. 

There is no issue as to res judicata as to the application for guardianship as the issue of 

guardianship has not been previously adjudicated in the trial court. This guardianship 

applica1i.on is separate and distinct from the adoption proceedings including the termination 

of parental rights, which was reversed and remanded with instructions on appeal. The 
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appellate court remanded the case for a determination of custody pursuant to Family Code 

Section 3041. (Appellate Decision at p. 3 5) The only basis that a 3041 consideration can take 

place with custody to a nonparent would be a guardianship application. So procedurally, 

Petitioner has taken the right steps. 

There has been no previous application for guardianship. An application for guardianship was 

considered, but deferred pending a determination of father's parental rights. The fact the 

filing a guardianship application was considered and deferred does not foreclose upon an 

application for guardianship at this time. Indeed, it is clearly set forth in the appellate record 

that this is the appropriate procedure. 

''Father contends that we should remand the case with instructions to grant him 
custody of minor. He argues that L.R. has forfeited her custody claim to minor by 
failing to file for guardianship in the trial court. He asserts that he is entitled to 
custody by the mandate of section 8804, subdivision (c). That subdivision provides: 
'If a birth parent who did not place a child for adoption as specified in Section 8801.3 
has refused to give the required consent, or a birth parent revokes consent as specified 
in Section 8814.5, the court shall order the child restored to the care and custody of 
the birth parent or parents subject to the provisions of Section 1041. '(Appellate 
Decision at pgs. 33-34) (emphasis added) 

If father desires to continue to argue that the guardianship issue is res judicata, then as the 

appellate court actually stated, the trial court did in fact consider 3041 grounds, he did have 

his day in court, and the trial court found against him. (Appellate Decision at p. 34) In which 

case, the herein guardianship application should be granted. 

The appellate court declined father's invitation to determine custody and to resolve the 

constitutional issues. 

The appellate court stated, ''The issue of whether an unwed father may withhold 
consent to adoption is distinct from the issue of custody." {Appellate Decision at 
p.34) It further stated, '"If, however, the trial court concludes that [father] has a right 
to withhold consent, that decision will bear only on the question of whether the 
adoption will proceed. Even if [father] has a right to withhold his consent and chooses 
to prevent the adoption, there will remain the question of the child's custody.' (Kelsey 
S., supra, 1 Cal.4th at p. 851)." (Appellate Decision at p. 34) 

The appellant court further stated, "Because the issue of custody necessarily requires 
consideration of current circumstances and those circumstances are unltnown to us, 
we must remand for funher proceedings to determine custody of minor pursuant to 
section 1041." (Appellate Decision at p. 34) (emphasis added) The appellate court 
footnoted, "We understand and appreciate father's frustra.on surrounding the issue of 
minor's custody status. We are keenly aware, however, that there is no current 
information before us that would enable us to properly determine potential 

Gltlll'llifutsiUp ofH.R., C4.ru! No. SPR-81J06S71 
Rd~Mtbd Pobd.s & Alllioritit!s iJt S11ppon Df P«itiOIUT 

Page6ofl2 



---------------~·· -- ---~--

1 

2 

3 

4 

5 

6 

1 
8 

9 

10 

11 

12 

13 

e 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

7. 

8. 

delriment." (Appellate Decision at p. 34, Footnote 19) 

The disposition terminating father's parenting rights was reversed, but the case was remanded 

to the trial court for further proceedings consistent with its opinion, including the 

determination of custody and visitation. (Appellate Decision at p. 35) It is submitted that 

based on that clear directive, the only appropriate procedure to take, regardless of whether 

Petitioner chooses to proceed or not proceed further with the termination of father's parental 

rights, is to ask for a guardianship application so that custody and visitation can be 

determined. 

There are no constitutional violations. The guardianship application does not involve 

terminating father's parental rights. In the case of HS. v. N.S., 173 Cal.App.4th 1131 (2009), 

the court held that the standards and criteria of Family Code Section 3041 are an appropriate 

balancing of competing interests involved in nonparental custody cases and do not run afoul 

of the Constitution. 

In this case, father appealed the family court order that awarded permanent sole 
physical and legal custody of his daughter to father's brother and sister-in-law and 
allowed father supervised visitation with the child, with supervision to be lifted upon 
agreement of father's and the child's therapists. The father challenged the 
constitutionality of Family Code Section 3041 (custody disputes between a parent and 
a nonparent). 

The Court of A{'peals rejected the constitutional challenges and afii.nned. Father 
argued that section 3041 is unconstitutional because it allows nonparental custody 
based on a preponderance of the evidence rather than clear and convincing evidence, 
and without requiring a finding of parental wrlitness. The Court of Appeals disagreed: 
''(Fam. Code § 3041] requires clear and convincing evidence of detriment to the child 
to award custody to a nonparent, which showing of detriment may be established by a 
rebuttable presumption in cases involving de facto parents. Further, in cases involving 
nonparental custody, the detriment requirement is imposed in addition to the best 
interest of the child requirement. These standards and criteria represent an 
appropriate balancing of the competing interests involved in nonparental custody 
cases and do not run afoul of the Constitution." Id. at p. 1138. (emphasis added) 

Father also claimed section 3041 is unconstitutional because it permits custody to be 
awarded to a nonparent without a finding of {larental unfitness. The Court found no 
constitutional deficiency as "[ s ]ection 3041, m addition to the best interest of the 
child requirement, includes a requirement of detriment to the child from parental 
custody. Considering the competing interest at stake, the use of the detriment standard 
achieves a proper balance that comports with constitutional due process." Id. at p. 
1141. 
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The appellate court said that the case should be remanded for custody determination at it 

earliest opportunity. Father, however, did not file any motion for custody, and his opposition 

to the guardianship application was untimely as it was only served one day before the 

guardianship hearing on June 1, 2012. Further, the remitter was not due back to the trial court 

until June 25, 2012, so there has been no delay in determining custody in this matter. 

Father's previous order for visitation was two hours on Tuesdays and Thursdays, supervised 

by his godmother. Pursuant to the case that the appellate court relied upon, In Re Brittany C., 

191 Cal.App.4th 1343, 1357 (2011), there has to be strong circumstances to not support 

visitation to father. (Appellate Decision at p. 35) Petitioner is requesting that if father is 

granted visitation with the minor child that it be agency supervised, until at least there is a 

determination on th~ 3041 grounds. 

The minor child is now 2 Yz years old, and father's visits with the child were stopped when 

she was 1 Yz years old. There is a significant period of time where there has been no contact, 

rightfully or wrongfully. In addition, it appears that during the pendency of the adoption 

proceedings and these guardianship proceedings, and during the period of time where the 

parties agreed that father could have non-agency supervised visitation, that he used his 

visitation as an opportunity to exploit and sensationalize his position by taking videos of the 

minor child and later posting them on youtube and other social media He has engaged in a 

public campaign where videos and pictures of the minor child are being blasted over the 

internet, the child and Petitioner's identity have been revealed on the father's face book page 

and his counsel's facebook page, and a flyer with photographs of the child has been 

circulated among 7,000 individuals, reportedly by father in one of his facebook postings. 

These periods of time were when father was having his visitation supervised by his 

godmother. 

Please see Petitioner's motion that is being filed simultaneously herewith for further details. 

Father's conduct and behavior has (1) put the minor child's best interest and safety at 

jeopardy, (2) has put the safety of the Petitioner at jeopardy, (3) he has circumvented the 
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--· 
confidentiality of these proceedings, ( 4) the adop1i.on proceedings have certainly been 

underminded and compromised, and {5) he has disregarded California Rules of Court § 1.1 05. 

At the last hearing, father secretly recorded the proceedings and immediately posted the 

proceedings on his facebook page. Father has sought to inflame public sentiment by claims 

that the Petitioner has stolen and abducted his baby, and that the undersigned counsel has 

participated in that. It has been tragic all around. The person who bas been victimized most of 

all is the child. 

Father's behavior is consistent with the findings of the trial court that he tends to regard 

women as possessions. The fact that during his two hour visits, he spent that time making 

videos that he could post online and exploit the child in this manner speaks volumes to his 

judgment. It also speaks to the judgment of the people around him who have so managed to 

gather in his comer that they will not be able to be an objective source of supervision. 

Based on the above factors, Petitioner is requesting that if father is to have visitation that it be 

agency supervised. Agency supervision would be appropriate given that father does not seem 

to self moderate his conduct or know the appropriate boundaries based his conduct with the 

online content. Neither does it appear that his supporters who may be offered as supervisors 

would even lmow how to moderate his conduct. 

This matter most likely needs to proceed to trial on the 3041 grounds, which will address the 

relationship between the child and father. The court will nead to have a report from an 

objective third party who has the skills to provide therapeutic supervision and can submit to 

the court objectively without influence from either party their observations of interaction 

between father and the child. 

In summary, Petitioner's request for agency supervision should be granted based on 

consideration of the following factors: 

a Any family member or friend of father cannot be trusted to adequately supervise 

father or objectively testifY as to what they observe given how inflamed father has 

made this whole situation with his public campaign. 

b. The court needs information from a supervisor as to the interactions between father 
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I. 

2. 

c. 

and the child in order to make assessments pursuant to the 3041 grounds. 

Father has shown such poor judgment when he previously had family supervised 

visitation that he did not know how to moderate his behavior so that he would not 

engage in the type of behavior. Further, he still continuing to behave in a manner that 

would violate the confidentiality of these proceedings. 

In the case of Banning v. Newdow, 119 Cal.App.4th 438 (2004), that court held: 

"By fatherin~ a child, father has assumed responsibilities for that child even where 
those responsibilities may conflict with father's own needs or desires. The principle of 
the best interests of the child is the sine qua non of the family law process governing 
custody disputes. 'Although a earent's interest in the care, custody and 
companionship of a child is a liberty interest that may not be interfered with in the 
absence of a compelling state interest, the welfare of a child is a com~lling state 
interest that a state has not only a right, but a duty, to protect.' ... •It IS evident 
beyond the need for elaboration that a State's interest in "safeguarding the physical 
and psychological well-being of a minor" is "compelling." I d. at pp. 44 7-448. 

The California Rules of Court, Appendix, § 26 (f), provides: "The 'best interest of the child' 

is a broad concept that involves the following principles: (i) promoting social, cognitive, 

emotional, and physical well-being; (ii) enabling optimal development as a productive 

member of our society; (iii) minimizing exposure to danger, abuse, neglect, and family 

conflict; and (iv) ensuring frequent and continuing contact with both parties so far as it is 

consistent with the above ... ". 

In the case of In the Adoption of Daniel G., 87 Cal.App.4th 1392 (2001): 

An 18 year old mother became pregnant after living with her boyfriend for a month 
and moved back in with her parents. The mother wanted to place the child for 
adop-.on. The father filed a paternity petition. The mother placed the child with 
prospective adoptive parents who filed an adoption petitioner and the adoption agency 
filed a petition to terminate the father's parental rights. 

The Court of Appeals held that once the court found granting custody to father would 
be detrimental and granting custody to the non parents would be in the child's best 
interest, it should have granted the guardianship petition. "The guardianship petition 
should have been adjudicated according to the usual 'detriment' and 'best interest' 
standard set forth in Family Code Seciton 3041." ld. at p. 1408. 

m. CONCLUSION 

It is appropriate for an attorney to sign a points and authorities, and by signing such document 

the attorney does not interject herself into the pleadings as contended by father . 

The guardianship application is timely and is not res judicata. If, father is opposing the 
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Dated: 

-----

Petitioner's application for guardianship, the appropriate procedure would be to set this 

matter for a trial on the 3041 grounds ba8ed on current circumstances. If, father continues to 

argue that the 3041 factors have already been adjudicated and therefore the issue is res 

judicata, then the guardianship should move forward because the trial court previously found 

against father on the 3041 factors. 

If: the court grants father visitation with the minor child, father should be placed on agency 

supervised visitation for the same amount of time as previously granted, specifically two 

times per week for two hours each visit, pending a decision on the 3041 assessment. 

Respectfully Submitted, 

, 
er, LAUREL N. ROST 
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF PLACER 

In Re Matter of: ) 
) 
) 
) 
) 
) 

Case No. SAD-25l4 

LAURELROST POST~TRIAL BRIEF IN SUPPORT OF 
PETITIONER, LAUREL ROST 

Petitioner, 
13 v. 

14 ANTHONY LINGLE, l 
Date: Aprilll, lOll 
Time: 1:30PM 
Dept.: 4 

15 

16 

Re8pondent. Judge: Bon. Angus Saint~Evens 
) 

17 COMES NOW Petitioner LAUREL ROST, by and through her attorney of record, BUNMT 

18 A WONlYI, and submits to the Court the following Post~ Trial Brief in response to Respondent,s 

19 Post-Trial Brief that she respectfully requests the Court to review. 

20 

21 1. 

22 

23 2. 

24 

25 

26 

27 . 

I. PROCEDURAL IDSTORY 

There is one minor child of these proceedings, HAILEY NICOLE ROST (age 1 yr, 3 months) 

DOB 01/01/2010. 

Karl Gallop-is the minor child's biological mother. She made the painful and loving decision to 

place the minor child for adoption with Kenneth and Lamel Rost during her pregnancy (and later 

consented to LaurelRost adopting the minor child as a single parent) because it had become c1ear 

to her that the baby's biological father, Anthony Lingle, was emotionally unstable. Mr; Lingle 

had repeatedly displayed controlling, argumentative and angry behavior, which coupled with his 

28 lack of financial responsibility and his significant history of substance abuse and criminality, 
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made it clear to her that marrying him in the hope that they would grow into a happy family 

would not materialize. Ms. Gallup and Mr. Lingle apparently attempted to live together for three 

days. He filed a paternity action in October 2009. 

3. The minor child was born on Janu.azy 1, 2010 and immediately placed into the care of the Rosts 

on January 1, 2010. 

4. The Rosts filed their adoption request on January $, 2010. In addition, the Rosts filed a petition, 

filed endorsed January 8, 2010, to terminate the parental rights of the alleged father and a request 

to stay other proceedings pending final determination and order concerning parental rights. We 

ask the Court to take judicial notice of the same. 

5. The Comt issued orders on May 3, 2010, as follows: 

a. The c .ourt directed the termination case number (SDR 35956) and the adoption case 

number (SAD 2534) to be consolidated, with the adoption case the lead case number. 

b. The parties Dpulated to the paternity of Anthony Lingle as the biological father ofHailey 

Rost 

c. The Court referred the issue of Mr. Lingle's temporary custody and parenting time to 

media on pending trial. The prospective adoptive parents and the biological father were 

directed to attend mediation and cooperate with the mediator and the birth mother was 

excluded. 

d. The Court continued the hearing to May 24, 2010 for the return from mediation and trial 

setting. 

6. On May 24, 2010, the Court made orders as follows: 

a The Court gave Mr. Lingle tempozvy supervised visitation with the minor child. He was 

given two (2) hours of supervised visitation, each week, on either Tuesday or Thursday. 

The visits were to be supervised by Patty Brooks. 

b. The Court made a finding that Mr. Lingle was the biological and alleged father but not 

the presumed father of Hailey Rost. 

c. Mr. Lingle declared that he was a Kelsey S. father. 

d. The matter was referred to the master calendar for a two day trial, setting for the week 
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of July 26, 2010. The issue for trial was terminate the parental rights of Mr. Lingle. 

We ask the Court to take judicial notice of the Court's Minute OrderofMay 24,2010. 

This matter came on for trial on July 28 and 30, 2010. 

The court issued a ruling following the trial on October 20, 2010, whereby it found that the 

parental rights of Mr. Lingle should be terminated. This ruling has been termed the Court's 

"tentative or intended statement of decision." 

Mr. Lingle filed a motion on OctoberS, 2010 and a factual declaration. There were no points and 

authorities :filed. The facts alleged were that there was a material change in evidence produced 

at trial. As such they were requesting that "the court convene a hearing so that additional 

evidence could be taken regarding the prospective adoptive parents breakup has flawed 

the adoption process, disrupted the continuing of the placement, or created a conftict so the 

attorneys must now withdraw from the matter." Mr. Lingle did not ask to reopen the case as 

to whether or not the Court has found him to be unfit as indicated in its intended statement of 

decision. 

On October 6, 2010, Kenneth Rost filed for a dissolution of marriage in Placer Superior Comt. 

At the hearing on November 10, 2010, the Court determined of its own motion that the intended 

statement of decision was stayed pending further proceedings. 

Mr. Lingle's previous attorney, Mr. Singer, conducted some post-trial discovery; he perfonned 

a deposition of Kenneth Rost This inquiry focused on the marital break-up of Kenneth and 

Laurel Rost. 

By way of formal no1ice, the marital privilege was asserted by Laurel Rost 

Mr. Lingle filed a subsequent Notice of Motion on December 10, 201 0. His requested relief was 

to "dismiss the entire action with prejudice." The legal basis for the requested relief was Fam. 

Code § 8804( a). The focus of the request for relief was whether or not there was a legal basis to 

continue the adoption process because one of the petitioners had withdrawn from the case. The 

requested relief was therefore to dismiss the adoption request and petition of the Rosts in its 

entirety, and pursuant to Fam. Code § 8804( c), that the child be placed in the care ofMr. Lingle. 

On December 14, 2010, Kenneth Rost asked the Court to withdraw from the case and the Court 
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I. 

gnmted his request 

At the hearing on February 25,2011, it was requested by this attorney that the Court clarify its 

intended statement of decision and enter it as a statement of decision. The Court continued the 

matter to permit the parties to file any additional briefs on whether the filings of the proposed 

statement of decision were still operative given the prospective adoptive parents were divorcing. 

Mr. Lingle's current attorney, Ken Hahus, was directed to file his Post-Trial Briefby March 24, 

2011. This brief is in response to his brief. 

The Court is respectfully referred to the previous fiJings of the undersigned attorney, specifically 

the Responsive Declaration filedendorsedNovember4, 2010, and the Supplemental Declaration 

filed endorsed December 8, 2010. 

D. POINTS IN CONTENTION 

One of the issues of contention is whether or not there is before the Court a correctly stated 

legal and factual basis for a motion to reopen the trial or to reconvene a hearing. 

The claims that Mr. Lingle is making are (I) "the facts underlying the findings have now so 

radically and fundamentally changed vis-a-vis a detennination of what is in the best interest 

of the minor," and (2) "that these findings are so necessarily intertwined with the finding that 

it would be detrimental to the minor to be returned to Mr. Lingle, that they must of necessity 

be re-examined in light of the present state of affairs." 

m. RESPONDIREBUITAL 

A. Mr. Lin&le Fails to State Any Circumstances That Have Chanted as R.m_ards Him 
and the Findinp the Court Made as to Him Bein& Unfit 

It is interesting to note that the facts Mr. Lingle claims are "so radically and fundamentally 

changed" are asserted only as to what has occurred in the Rosts' household as opposed to 

what, if anything, has changed as regards Mr. Lingle and the findings the Court made of him. 

Mr. Lingle is essentially deflecting attention away from the findings of the Court as to his 

fitness and has ~ttempted erroneously, as not supported by law or facts, to tum the spotlight 

onto Ms. Rost as if to say that the changed circumstances in her household would change the 

Court's view possibly ofhim. 
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The Court, at the evidentiary hearing, bad to make findings as to Mr. Lingle's ~ whether 

alleged or presumed, and then bad to make findings as to his fitness. Those findings bad to be · 

established by clear and convincing evidence. Those factors that the Court based its decision 

on to find that Mr. Lingle is unfit still remain true to date. He still has a record of violating 

domestic violence laws (see Decision. Page 5, Lines 14-22); he still has a 13-year span as a 

drug addict and aiminal to support his drug needs (see Decision. Page 7, Lines 7 - 8); he is 

still a recovering drug addict and alcoholic (see Decision. Page 7, Line 6); the Court still 

found him living in a residence insufficient or in appropriate for raising a child (see Decision, 

Page 7, Lines 19-21 ); he still was and may still be substantially delinquent in paying child 

support for two other children, arrears in excess of$18,000 (see Decision. Page 7, Lines 13-

14); the Court ~ found that even though he was earning $14 per hour and working 30 

homs per week, that he was not making any effort to pay prior Court fines and an order of 

restitution of$15,000 (see Decision, Page 8, Lines 8-10); ~still failed to provide financial 

support, emotional support or loving support to Karl Gallop during the pregnancy (see 

Decision, Page 6, Lines 10-13, and Lines 18-20); the Comt still heard no evidence ofhim 

submitting any cards, gifts, clothing for the minor child to the adoptive parents (see Decision. 

Page 8, Lines 13-17); and finally, he still does not set forth any real plan of what he will do 

should he prevail in this action to care for the ri:llnor child (see Decision, Page 8, Lines 18-

20). Based on these factors, the Court concluded that Mr. Lingle will not meet the 

emotional, financial, educational, living or religious needs of the minor child (see 

Decision. Page 9, Lines 1-4), and concluded that Mr. Lingle's past conduct reflects the 

potential to harm to the minor child (see Decision. Page 8, Lines 22-25). 

Mr. Lingle is not alleging apparently that those findings need to be re-examined. Those 

findings still remain to be the case and they are compelling and indicative of his fitness. His 

unfitness is not mi1igated by the changed circumstances in Ms. Rost's household. Indeed 

there is no legal basis asserted as to the Court's authority to reopen as to his fitness. 

Essentially due process has been served He had his day in court and the Court made findings 

against him. He does not get a second bite at the cherry or another opportunity to show his 
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redemptive changes presently as compared to those that existed at the trial. To do so would 

be to offend the rule of the finality of judicial proceedings involving termination of parental 

rights. More compelling is that he did not quite correctly request to reopen testimony 

specifically as to his fitness. 

B. The Exploration into What Has Happened in the Rosts' Household Is Irrelevant 
as Family Code Section 3041 Provisions Should Not Be Considered 

in a Termination of Parental Ripts Proceedin& 

As counsel for Mr. Lingle argues on page three (3) of his post-trial brief, the Comt in 

"making the determination of Mr. Lingle's fitness considered Family Code § 3041, is 

expressly exempted by statute.'' If the provisions of Family Code§ 3041 should not be 

considered in a proceeding to declare a child free of the care and control of the biological 

parents such as to permit the way for an adoption, then we have made a circular argument and 

the exploration or otherwise into what is happening in the Rosts' household is irrelevant 

Indeed this would corroborate what has been this attorney's assertion that the termination of 

parental rights is a distinct proceeding within the adoption process that runs parallel, but is 

not necessary intertwined with whether or not the prospective adoptive parents are bonded 

and providing a more stable home environment to the child than the presumed or alleged or 

biological father. If that is the case and that is the assertion, why would the Court reopen this 

case to make any exploration as to what is going on in the Rost household? Such an 

exploration would surely be addressed in the Department of Social Services investigative 

report Procedurally, it is submitted that the correct interpretation of the process is that the 

parties proceed to trial on the termination of parental rights, tbat indeed was indicated on the 

minute order, dated May 24, 2010, the adoption proceeding follows as a parallel, but 

secondary action. Once the detezmination has been made that the biological father's parental 

rights are to be tenninated, the Department knows what legal standard to apply in its report in 

terms of whether or not the father's consent is actually required or not required in tenns of 

the adoption proceeding. 

There is currently on file, an amended petition to adopt with Laurel Rost as a single person. 

The Department has currently performed a new home study of the home environment of just 
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Ms. Rost as a single person.. The Department has conducted and requested a psychological 

evaluation to assist' it in its preparation of a report as to the stability or otherwise of Ms. Rost 

adopting Hailey as a single person. That report sboul~ hopefully, be available come April10, 

20 I 0. However, the contents of that report are not necessarily binding upon the Court in the 

termination p~gs. lf in fact, if the report were to come back unfavorable, Ms. Rost 

would have the ability to challenge that adoption placement report in an independent 

proceeding. See Fam. Code§ 8822; In Adoption ofBaby Girl B., 74 Cal.App.4th43 (1999). 

Once the Court has already determined that Mr. Lingle's parental rights have been 

terminate~ whether as a Kelsey S father or as an alleged father, he has no standing in this 

part of the adoption proceedings. The only person who would have standing at that time 

would be the birth mother who placed the child with Ms. Rost with her consent. Once Mr. 

Lingle's parental rightsaretenninated, they are terminated forever. The parental rights ofthe 

birth mother who placed the child for adoption, however, are terminated contingent upon a 

favorable adoptive placement 

Family Code § 8822. Denial or withdrawal of petition; refenal to syperior court for review: 
hearing; notice: 

(a) If the fmdings of the department or delegated county adoption agency are that the 
home of the petitioners is not suitable for the child or that the required consents are 
not available and the department or agency recommends that the petition be denied, or 
if the petitioners desire to withdraw the petition and the department or agency 
recommends that the petition be denied, the clerk upon receipt of the report of the 
department or agency shall immediately refer it to the court for review. 

(b) Upon receipt of the report, the comt shall set a date for a hearing of the petition 
and sball give reasonable notice of the hearing to the department or delegated county 
adoption agency, the petitioners, and the birth parents by certified maiL return receipt 
requested, to the address of each as shown in the proceeding. 

(c) The department or delegated county adoption agency shall appear to represent the 
child. 

A prospective adoptive parent is entitled to full evidentiary hearing to contest a report that 

opposes the independent adoption. In Adoption of Baby Girl B .. (1999) 74 Cal.App.4th 43. 

In this case, a two-week-old baby was placed with a prospecllve adoptive mother, 
Cyndie C. After the babYs biological mother signed an ado.P.tion placement 
agreement, Cyndie (acting in pro per) filed an adoption petition. The ~ent of 
Social Services conducted a home visit and prepared a report in which it 
recommended that the trial court deny the petition. 
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On November 7, 1997, the clerk sent Cyndie notice of the adoption hearing, 
scheduled for December 10, but did not attach the report; apparently, Cyndie didn't 
receive a copy of it until the department mailed her one on November 26. At the 
hearing, she tried to oppose the DSS's proposed order denying her petition, but she 
was S.U in pro per and appeared to be having trouble understanding the procedures. 
The trial court, persuaded by the department's argument that the baby would be in 
danger if left in the home, entered an order denying the adoption petition and 
removing the child ftom Cyndie's custody; it also denied her subsequent motion to 
vacate that order. 

On Cyndie's appeal, however, the Fourth District reversed and remanded. The panel 
found that not only do prospective adoptive parents have a constitutionally protected 
due-process right to a full hearing before termination of the adoptive placement, they 
also have a statutory right to such a hearing. While Family Code ~8612(a) 1e9uires the 
trial court to examine 'all persons appearing before it' in an adoption proceeding, and 
Fam C §8822(a) provides that an adverse DSS report must be referred to the court 'for 
review,' there are no J?I:<.?visions that allow the department to file supporting 
declarations or pemnt the prospective adoptive parent to file a responsive pleading. 

Thus, the justices concluded that the statutory framework contemplates a full 
evidentiary hearing with live witnesses; any possible danger to the child does not 
preclude such a bearing ~d can be addressed through other measures. Here, the panel 
found that Cyn.die bad not been given sufficient opportunity to ~nd to the adverse 
report, and she could have introduced evidence that might have led to a different 
result; thus, the lower court's failure to bold a full hearing was prejudicial error. 

This attorney adds this particular clarification because the Court had inquired as to who 

protects the minor child's interest in the event that the Court were to tenninate Mr. Lingle's 

rights and what if the Department made a return finding that it Was not going to support the 

adoption of the minor child by Ms. Rost There again also exists, which the Court possibly 

eluded to when it makes its references to the Family Code § 3041 proceedings and the 

guardianship case, the option of a guardianship. The termination of the parental rights issue is 

distinct from the adoption issue and I would submit that counsel has indeed made an 

argmnent for Ms. Rost as previously this undersigned orally argued. If we are not looking as 

to the stability factors under Family Code § 3041, and if we are not looking at the detriment 

consideration of the placement ofHailey with the adoptive mother, then we are only looking 

at the fitness or otherwise of Mr. Lingle and whether or not Mr. Lingle has the right to 

withhold his consent to the adoption. 

C Petitioner's Rebuttal to Mr. Linde's Amm.ent in his Post-Trial Brief that the 
"Findin&S in the Proposed Statement of Decision are of Questionable Validity Given the 

Chan&e in the Rosts' Livin& Arraneements" 

Mr. Lingle's counsel's next argument in his Post-Trial Brief is thatthe findings in the 
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proposed statement of decision are of questionable validity given the change in the Rosts' 

living arrangement Ag~ this is a circular argument. He is basically making a collateral 

attack and not a direct attack on the intended decision. He appears to be saying that the entire 

fin~gs therefore must be undermined However, his own argument is fatally flawed. On 

page five (5) of the Court's ruling, it says that it finds that Mr. Lingle is a controlling, 

domineering man with his relationships, he has violated domestic violence, etc. The Court 

disbelieved Mr. Lingle's testimony regarding support of the biological mother during the 

pregnancy, disbelieved his version of living together, and that his version stretched the truth 

and his credloility was not believable. The Court concluded that Mr. Lingle did not provide 

emotional support or loving support as evidenced by his controlling behaviors. All of those 

findings by the Court stand on their own and go directly to the issue of fitness, which the 

Court did find him unfit 

On page 4, line 10 of Mr. Lingle's Post-Trial Brief, counsel states, "Clearly this has all 

changed since the Statement of Decision was penned." It is respectfully submitted that while 

there may have been a move in the household from the condo where the Rosts were 

previously living back to Ms. Rost's family home, that the Rosts are going through a divorce, 

which by no means is a contentious divorce, thatmatemal grandparents have been involved 

in the minor child's life from day one, and Ms. Rost bas obviously been involved in the 

child's life since day one. She is a consistent and stable caregiver fer the minor child. What 

has not changed, however, is the Court's fiDdings as to the characteristics of Mr. Lingle. 

He is still not providing any inancial support to the minor child despite having employment 

Counsel presents a circular argument He argues that there cannot be an exploration into the 

stability of Ms. Rost's household, and then at the same time argues that the stability in her 

house in not a relevant consideration and that the Court erred in taking it into considermion in 

the first place. If it was error to take it into consideration in the fust place, then what authority 

does the Cowtbave to reopen or reconvene to ~xamine the changes in the Rosts' 

household? 
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., 
D. H the Court Does Reopen the Matter, What Issues Will Be Reopened? 

On :psge 6 of the Post-Trial Brief, Mr. Lingle asks far a reopening of the evidence. On what 

issue is it to be reopened? How cou1d the case be reopened into the evidence of"the 

protective environment that is meeting her physical health needs, her emotional needs, her 

security needs, her everyday living needs and gives to her what she needs most, stability," if 

Mr. Lingle is arguing that those factors are not relevant for the Court to take into 

consideration under Family Code§ 7800 et seq. and that Family Code§ 3041 considerations 

should not apply. Loolling at Family Code§ 3041, detriment to the child includes the harm of 

removal from a stable placement of a child from a person who has assumed, on a day to day 

basis, the role of his or her parent, fu1fil1ing both the child's physical needs and the child's 

psychological needs for care and affection, and one who has assumed the role for a 

substantial period of time. A finding of detriment does not require any finding of unfitness of 

the parents. Mr. Lingle undermines his own argument because he claims that those arguments 

are not relevant 

What is the pwpose of the request to reopen evidence? Mr. Lingle has to state a factual basis 

of why he believes he is entitled to reopen. If his sole basis is that the Rosts are no longer 

married, it does not go to the issue of whether or not he is fit The Court can still clarify its 

tentative decision to clarify any statements in its decision that are perceived as being 

erroneous. There really is no legal basis to throw out the Court's findings as to Mr. Lingle's 

fitness and that the Court found by clear and convincing evidence that he was unfit There is 

no legal basis or factual basis proffered to support that conclusion. 

E. Mr. Linde Has Not Filed with the Court an Appropriate Motion for New Trial and 
Request to Reopen Evidence as He Has Made an Inadequate ,Le:al or Factual Arpment 

to Support the Request 

Pursuant to Code of Civil Procedure § 657: 

"The ... decision may be modified or vacated, in whole or in part, and a new or 
further trial granted on all or part of the issues, on the application of the party 
aggrieved, for any of the following causes, materially affecting the substantial rights 
of such party: 

1. Irregularity in the proceedings of the Comt, jury or adverse party, or any order 
. . . or abuse of discretion by which either party was prevented from having a 
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fair trial. 
2. Misconduct of the jury .•.. 
3. Accident or smprise, which ordinary prudence could not have guarded against. 
4. Newly discovered evidence, material for the party making the application, 

which be could not, with reasonable diligence, have discovered and produced 
at the trial. 

5. Excessive or inadequate damages. 
6. Insufficiency of the evidence to justify the ... decision, or the ... decision is 

against law. 
7. Error in Jaw, occurring at the trial and excepted to by the party making the 

application 

When a new trial is granted, on all or part of the issues, the Court shall specify the 
ground or grounds upon which it is granted and the Court's reason or reasons for 
granting the new trial upon each ground stated .... n 

No legal basis was cited in the motion that was filed by the Mr. Lingle on October 5, 2010. It 

is tmclear if the above legal authority was wbat he was relying on. 

Pursuant to Code of Civil Procedure § 659a: 

"Within ten (1 0) days after filing the notice, the moving party shall serve ... and file 
any affidavits intended to be used upon such motion. Such other parties shall have ten 
(1 0) days after such service within which to serve upon the moving party and file 
counter-affidavits. The time herein specified may, for good cause shown •.. , be 
extended by any judge ftr an additional period of not exceeding twenty (20) days." 

Mr. Lingle did not file any such affidavit within 10 days, and there was no request for a 

continuance to file the affidavit Therefore, there is no motion under Code of Civil Procedure 

§ 657, and there is no compliance with Code of Civil Procedure § 659a. 

Pursuant to Code of Civil Procedure § 660: 

" ... Except as otherwise provid8d in [Code Civ. Proc. § 12a]. the power of the Comt 
to rule on a motion for a new trial shall expire 60 days from and after the mailing of 
notice of entry of judgment ... or 60 days from and after service on the moving party 
... of written notice of the entry of the judgment, whichever is earlier, or if such notice 
has not theretofore been given, then 60 days after filing of the first notice of intention 
to move for a new trial. If such motion is not detemrlned within said period of 60 
days, or within said period as thus extended, the effect sball be a denial of the motion 
without further order of the Court. A motion for a new trial is not determined within 
the meaning of this section until an order ruling on the motion (1) is entered in the 
permanent minutes of the Comt or (2) is signed by the judge and filed with the clerk. . 
" 

There has been no application for a request for a new trial. At the vezy most, there bas been a 

request to reope~ or reconvene a hearing. The Court has no inherent power to just reopen and 

grant a new trial. The power of the Court to rule on a motion for a new trial expires 60 days 

from after the mailing of a notice of entry of judgment. In this case, beca~ no final ruling 
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has been issued some eight (8) months after the trial, the parties and this child are still in 

limbo. 

The Court of Appeal has clearly indicated that a trial Court must closely follow the 

requirements and rules set forth under Code of Civil Procedure§ 657 et seq.~ Wagner v. 

Singleton, 133 Cal.App.3d (f) (1982). In Wagner v. Singleton, following entry of judgment, 

Petitioner filed timely notice of intention to move for new trial, citing sole ground as 

"insufficiency of evidence to justify the verdict." Points and authorities in support of the 

motion, filed after expiration of time to file notice of intent, purported to enlarge grounds, 

and the Trial Court granted motion for "prejudicial misconduct of counsel." The Court of 

Appeal overruled, finding that statute and procedure prescribed must be closely followed. 

The Trial Court lacked jurisdiction to grant a motion on any ground other than that stated in 

notice of intention to move fa- new trial, and points and authorities could not be basis to 

enlarge grounds, as they were filed after time for filing notice had expired (amended notice 

could be filed, but only prior to expiration of time in which notice must be filed). I d. 

In reMarriage ofLiy, the Trial Court ordered nullity on the ground that the consent to 

marriage was obtained by fraud made on Husband's petition. 197 CalApp.3d 143 (1987). 

Wife filed a timely notice of intention to move for new trial, but the hearing was continued 

several times because the transcript of trial had not been completed. The grounds alleged in 

the motion were that Wife had newly discovered evidence and that there had been an accident 

or surprise in trial The motion was denied on the ground that the 60-day period had expired. 

The Court of Appeal affirmed. ht 

F. It is Respectfully Requested that the Court Prepare or Order a Party to Prepare and Serve a 
23 Proposed Judment on All Parties that Appeared at Trial 

24 1. 

25 

26 

27 

Following the trial, the Court issued at the end of the statutory time frame a Court ruling. The 

ruling was not identified as a tentative decision, not identified as a statement of decision, or a 

memorandum of intended decision. Case law has stated that when a ruling such as this is 

silent it can be regarded as an intended decision. An oral motion was made to have the 

28 intended decision made a statement of decision. The Court stayed by its own niotion the 
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2. 

3. 

4. 

intended decision on November 10, 2010. The issuance of a final statement of decision has 

been stayed for approximately five months now. 

Pursuant to California Rules of Court. Rule 3.1590: 

"(a) 

(b) 

(c) 

Announcement and service of tentative decision. On the trial of a question of 
fact by the Comt, the Court must announce its tentative decision by an oral 
statement, entered in the minutes, or by a written statement filed with the 
clerk. Unless the announcement is made in open Court in the presence of all 
parties that appeared at the trial, the clerk must immediately serve on all 
parties that appeared at the trial a copy of the minute entry or written tentative 
decision . 
Tentative decision not binding. The tentative decision does not constitute a 
judgment and is not binding on the Court. If the Cowt subsequently modifies 
or changes its announced tentative decision, the clerk must serve a copy of the 
modification or change on all ~es that appeared at the trial. 
Provisions in tentative decision. The Court in its tentative decision may: 
(I) State that it is the Court's proposed statement of decision, subject to a 

party's objection under (g); 
(2) Indicate that the Court will prepare a statement of decision; 
(3) Order a party to prepare a statement of decision; or 
( 4) Direct that the tentative decision will become the statement of decision 

unless, within 10 days after announcement or service of the tentative 
decision, a party specifies those principal controverted issues as to 
which the Part;' is requesting a statement of decision or makes 
proposals not mcluded in the tentative decision. 

[Remainder of rule omitted.]" (Cal. Rules of Court, rule 3.1590.) 

Here, the tentative decision was not binding. The Court has not modified or changed it yet. 

After the issuance of its tentative decision, the Court stayed its tentative decision. Under the 

proposed statement of decision paragraph, more than ten (1 0) days have elapsed. We are 

requesting that the Court prepare or order a party to prepare and serve a proposed judgment 

on all parties that appeared at trial. More than five months have elapsed since it issued its 

intended statement of decision. Not having a statement of decision leaves the parties in a state 

of limbo and more importantly the child in the state of limbo. 

"[Plaintiff) may not rely solely on the memorandum of intended decision • . .. The proper 

procedure, after the trial Court issues its memorandum of decision, is to request a [Code Civ. 

Proc. §632] statement of decision." In re Marriage of Ditto, 206 Cal.App.3d 643 ( 1988). "A 

statement of decision allows the trial Court to review its memorandum of intended decision 

and 'to make .• . corrections, additions, or deletions it deems necessary or appropriate."' hL at 

647. 
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., 
G. There Must be a Decision Before·the Notice of Motion to Attack it 

May be Given by a "Party Aurieved" 

It appear.; that what has tzanspired of over the last five months is that there has been basically 

a disagreement with the proposed statement of decision and attempts to reargue the merits as 

opposed to bringing to the Court's attention inconsistencies between the Court's roling and 

the document that it is supposed to embody and to explain that ruling.~ Heaps v. Heaps. 

124 Cal.App.4th 286 (2004). 

"As Witkin points out, under section 659, a motion for a new trial is usually made after notice 

of entry of judgment, but its filing is also permitted 'before the entry of judgment.' (section 

659.) However, Witkin goes on, this phrase is 'a dangerous trap for the uninformed attorney' 

because it would seem to permit the filing of such a motion 'at any time before such entry, 

e.g., whenever the aggrieved party becomes aware of his loss of the suit.' (8 Wi~ Cal. 

Procedure (4th ed. 1997) Judgment, §56, pp. 560-561.) But it doesn't; the law is dear that 

'there must be a decision before the notice of motion to attack it may be given by a 

"party aggrieved."' (Ibid.) And a 'decision' for these pmposes means the rendition of 

judgment which, in a Court trial where a statement of decision is waived, means the 'signing 

and filing of judgment." In reMarriage ofHafferkamp. 61 Cal.App.4th 789, 793 (1998). 

B. Mr. Line;le's Request to Dismiss the Entire Adion Pursuant to Family Code § 8804(e) 

In terms of Mr. Lingle's motion to file under Family Code§ 8804(c), the issue really goes to 

the § 3041 argument and the appropriateness of the child going back to a presumed, alleged 

or biological parent when the child has been in the care and nwture of another de mcto 

parent At that point, § 3041 grounds come into play and clearly the Court in numerous cases 

has held that right outweighs the biological parent's custody rights because the child has 

bonded with the de facto parent and would be severely harmed by removal. However, there is 

no pending application for a guardianship here, and therefore, his request to dismiss the 

action in its entirety was not appropriate. Effective January I, 1987, the Legislature amended 

then-current CC §7017(d) (now Fam C §7664(b)) to specify that the detriment finding in 

then-cwrent CC §4600 (now Fam C §3041) did not apply to proceedings to terminate 
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l. 

parental rights (see §0.168.0.1}. 

The procedures set forth under Family Code § 7800 et seq .• however, 4o apply. The 

procedures set forth having a child declared free from the custody and control of his or her 

parent or parents. The grounds include: 

(l) abandonment; 

(2) neglect; 

(3) cruelty; 

(4) parent~s mental illness; 

(5) mental or developmental disability; 

( 6) or disability related to substance abuse; 

(1) a parent's felony conviction (if the underlying facts prove parental unfitness); 

(8) a child's out-of-home placement for a year; or 

(9) a child's juvenile dependency in the absence of reunification services. 

The grounds set forth for declaring a child fi:ee from parental control do not address detriment 

and it does not address the circumstances in a prospective adoptive parent's home. 

Family Code § 7807 does list various Family Code sections (dealing with policy and 

considerations in custody awards) that specifically do not apply to proceedings to free a child 

from parental custody and control. While these proceedings are pending, the Court must stay 

any proceedings under Family Code Section 3000 et seq. (Custody). However, the Court in 

this case, instead of staying proceedings while the termination was actually determined, has 

been intertwining the two issues of terminaaing the biological father~ s parental rights with 

determining whether or not the minor child should be placed with the prospective adoptive 

parent 

IV. CONCLUSION 

In conclusion, it is respectfully requested that the Court make its intended statement of 

decisio~ issued on October 20, 2010, its statement of decision from the trial on July 28 and 

30, 2010, and issue an order terminating Mr. Lingle's parental rights. 
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. ' ~-------------------------• An~ OR PARTYWITNOUT A~ OR GO\Ie. XrAL /IGEJCY (IIJdlwF.., CaM. I§ 17400, 17«15} 
~ ..,.,_,..... _,.,_,: 

Bunmi Awoniyi 154183 
Certified Family Law Specialist 
LAW OFFICES OF BUNMI AWONIYI, A PC 
1610 Executive Ct. sacramento, CA 95864 

1B.S'HC)NENOc ( 916) 925-9180 FAXHO.: ( 916) 925-9182 
AT11)AtEYFOR :LAUREL N. ROST 

-SUPERIOR COURT OF OF 
~~10820 JUSTICE CENTER DRIVE 
IIAIMGADORE.SS: p • 0 . BOX 619 0 7 2 
CrTYANOZPcooe:ROSEVILLE, CA 95678 
~~PLACER COUNTY SUPERIOR COURT 

RESPONDENTJDEFENDANT:ANTHONY LINGLE 
·' 

OTHER PARENt: 
PROOF OF SERVICE BY MAL 

CASE ru.eER: 

SAD-2534 

NOTICE: To serve temporary restraining orders you must use personal service (see form FL-330). 

1. I am at least 18 years of age, not a party to this action, and I am a n!Sident of or employed in the coooty where the mailing took 
place. 

2. My residence or buUiess address is: 
1610 Executive Court, Sacramento CA 95864 

• 

I served a copy of the following doa.ments (specify) : 
POST-TRIAL BRIEF IN SUPPORT OF PETITIONER LAUREL ROST 

by enclosing them in an envelope AND 
a. [XI depositing the sealed envelope with the Urited States Postal Service with lhe postage fully prepaid. 
b. c::J placing the envelope for coUection and mailing on the date. and at the place shown in item 4 following our ordinary 

business practices. I am readily fanuliar with this business's practice for collecting and processing correspondence for 
mailing. On the same day that correspondence is placed for colledion and mailing, it is deposHed in the ordinaty course of 
business wilh the United States Postal Service in a sealed envelope with postage fully prepaid. 

4. The envelope was addressed and mailed as follows: 
a. Name of person served: Ken Hahus, Attorney for Anthony Lingle 
b. Address: 11760 Atwood Road, Suite 4, Aubur, CA 95603 

Fax: 530-889-0276 
c. Datemailed: and Faxed: 04/08/2011 
d. Placeofmailing(cityandstate): Sacramento, CA 

5. I decla"e under penalty of perjury under the laws of the State of California that the foregoing is true and coned. 

Date:04/08/2011 

Jennifer Mannj~ 
E OR PRIHT HAAW:J 

PROOF OF SERVICE BY MAIL 

\ 

CodlldCMI ~ H 1013, 101311 
- .CIIUtlrllb.c:a.p 

ROST, LAUREL N. 


